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GUIDELINE INSTITUTIONALIZATION: THE ROLE OF
MERGER GUIDELINES IN ANTITRUST DISCOURSE

HILLARY GREENE'

ABSTRACT

With the growth of the administrative state, agency-promulgated
enforcement policy statements, typically referred to as guidelines,
have become ubiquitous in the U.S. federal system. Yet, the actual
usage and impact of such guidelines is poorly understood. Often the
issuing agencies declare the guidelines to be nonbinding, even for
themselves. Notwithstanding this disclaimer, the government,
private parties, and even the courts frequently rely on the guidelines
in a precedent-like manner.
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Although the FCC’s policy has probably allowed it greater
independence in competitive impact determinations, it does not
necessarily follow that the FCC’s internal deliberations were not
heavily influenced by the merger guidelines. Moreover, the FCC’s
practice of relying on the guidelines for propositions with which it
agrees, but diverging from the guidelines as it deems necessary
given the FCC’s unique mandate and the nature of the industry it
oversees, has itself been the cause of difficulties for the FCC.%°
Notwithstanding such issues regarding the FCC'’s actual or alleged
independent thinking, it should be noted as a practical matter that
the FCC rarely challenges mergers that the antitrust agencies
themselves do not question, though it may obtain changes in the
proposed merger, as conditions for approval, that might not be
required by the antitrust agencies.

In sum, it 1s important to remember that the antitrust merger
guidelines are “merely” antitrust agency statements of enforcement
policy. Because the guidelines reflect policy preferences as well as
constraints such as resources, one could readily imagine that the
industry regulatory authorities might arrive at different conclusions
regarding competitive effects (and, of course, different conclusions
based on the public interest standard). However, the extent to which
other agencies that scrutinize mergers feel able to engage in such
independent merger policy formulation will depend in large part on
the extent to which the dominant guidelines have become institu-
tionalized.?

B. Gutdeline Generations and Split Institutions: FTC Unfairness
Statement

The FTC Act’s 1938 amendments empowered the FTC to prohibit
“unfair or deceptive acts or practices” as well as “[u]nfair methods of
competition,”*? which were not allowed under the FTC’s enabling

250. The Third Circuit Court of Appeals identified a tension inherent in the FCC using the
1992 Guidelines for certain propositions and then diverging from those guidelines regarding
other propositions. The court required the FCC to justify this discrepancy on remand.
Prometheus Radio Project v. FCC, 373 F.3d 372, 433 (84 Cir. 2004).

251. Any individual case also has an agency-to-agency set of influences based on
recognition of each agency’s respective expertise and sharing of information.

252. Federal Trade Commission Act, Pub. L. No. 75-447, § 3, 52 Stat. 111, 111 (1938)
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legislation in 1914.2°% This expanded jurisdiction enabled the FTC to
“protect[] consumers directly, as well as through its antitrust
efforts.”®* In 1964, the FTC promulgated an unfairness policy
statement that established the agency’s guidelines for determining
whether a practice constituted an unfair act or practice for purposes
of the 1938 amendment. The history of the FTC’s unfairness
guidelines provides a unique vantage point for understanding
guideline influence and institutionalization.

A fundamental difference between the unfairness guidelines and
the merger guidelines is that the FTC is the sole enforcer of the law
as it relates to the former at the federal level. Not surprisingly, the
FTC’s unfairness guidelines command tremendous deference at the
federal level. However, many states have adopted “little FTC Acts,”
which oftentimes include unfairness provisions modeled, to varying
degrees, on the FTC’s guidelines. In the time since the state
legislatures adopted unfairness provisions and state courts have
interpreted those provisions, the FTC has revised its own guidelines.
Even when superseded at the federal level, however, the FTC’s
earlier unfairness guidelines persisted as an institution in its own
right at the state level. This Section briefly discusses this phenome-
non.

In 1964 the FTC promulgated a trade regulation rule, the
“Cigarette Rule,”®® whose Statement of Basis and Purpose delin-
eated its test for determining when an act or practice was “unfair.”
The rule addressed whether the act (1) “offends public policy,” (2) “is
immoral, unethical, oppressive, or unscrupulous,” and (3) “causes
substantial injury to consumers.”?®® Though the Cigarette Rule itself

(codified as amended at 15 U.S.C. § 45(a)(1) (2000)).

253. Letter from the Fed. Trade Comm’n to Senators Ford and Danforth (Dec. 17, 1980),
reprinted in H.R. REP. NO. 98-156, at 35 n.5 (1983) [hereinafter FTC Letter].

254. J. Howard Beales, I1I, Dir., Bureau of Consumer Prot., Fed. Trade Comm’n, The FTC’s
Use of Unfairness Authority: Its Rise, Fall, and Resurrection, http://www.fte.gov/
speeches/beales/unfair0603.htm (last visited Nov. 25, 2006).

255. Statement of Basis and Purpose, Unfair or Deceptive Advertising and Labeling of
Cigarettes in Relation to the Health Hazards of Smoking, 29 Fed. Reg. 8324, 8325 (July 2,
1964). The rule was never enforced, as Congress subsequently passed legislation regarding
cigarette package labeling. See Federal Cigarette Labeling and Advertising Act, Pub. L. No.
89-92, 79 Stat. 282 (1965) (codified as amended at 15 U.S.C. §§ 1331-1341 (2000)).

256. Statement-of Basis and Purpose, Unfair or Deceptive Advertising and Labeling of
Cigarettes in Relation to the Health Hazards of Smoking, 29 Fed. Reg. at 8355.



2006] GUIDELINE INSTITUTIONALIZATION 849

was never implemented, its Statement of Basis and Purpose, which
contained the three-prong test, would persist.*®” Nearly ten years
later, the Supreme Court mildly endorsed this rule in ¥TC v. Sperry
& Hutchinson Co.**®

In the late 1970s, the FTC engaged in numerous rulemakings
under its unfairness authority—including one particularly controver-
sial rulemaking involving advertising that targeted children—that
prompted a congressional backlash.?®® In response to the backlash,
the Commission sent a letter to Congress in 1980 detailing its “Policy
Statement on Unfairness,”**® which set forth the Commission’s view
on the scope of its unfairness authority.?®' The Policy Statement did
not merely elaborate on the Cigarette Rule’s Statement of Basis and
Purpose. Though it further delineated the consumer injury factor, it
narrowed the range of actions that would be deemed to “offend(]
public policy” and rejected outright the “immoral, unethical,
oppressive, or unscrupulous” factor as an independent basis for an
unfairness action.?? The revised policy statement’s overall thrust
was an increased emphasis upon the consumer injury factor.

The Policy Statement’s influence did not derive primarily from the
gradual institutionalization process described with regard to the

257. Congress requested that the FTC postpone implementation of its Cigarette Rule while
Congress conducted its own inquiries. Ultimately, Congress introduced legislation that
addressed the issue underlying the FT'C's efforts (that is, cigarette industry advertising). That
legislation prohibited any other. Thus, the 1964 Cigarette Rule itself was never directly
enforced. See supra note 255,

258. 405 U.S. 233, 244 n.5 (1972).

259. See Sidney M. Milkis, The Federal Trade Commission and Consumer Protection:
Regulatory Change and Administrative Pragmatism, 72 ANTITRUST L.J. 911, 924-26 (2005)
(discussing the FTC’s “children’s advertising” rule and ensuing congressional response).

260. FTC Letter, supra note 253, at 33-40.

261. Id. at 33-40. The Commission claimed that its Statement on Unfairness was a
synthesis from “a review of the decided cases and rules and ... a concrete indication of the
manner in which the Commission has enforced, and wil [sic] continue to enforce, its
unfairness mandate,” id. at 34, but the circumstances underlying the letter strongly suggested
that the Commission’s policy statement had political as well as legal goals. Note that the cost-
benefit tests included in the Policy Statement were anticipated in the 1975 FTC rulemaking
“Preservation of Consumers’ Claims and Defenses.” 40 Fed. Reg. 53,506, 53,522-23 (Nov. 18,
1975); FTC Letter, supra note 253, at 37.

262. See supra note 256 and accompanying text. “To justify a finding of unfairness the
[consumer] injury must satisfy three tests. It must be substantial; it must not be outweighed
by any countervailing benefits to consumers or competition that the practice produces; and
it must be an injury that consumers themselves could not reasonably have avoided.” FTC
Letter, supra note 253, at 36.
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merger guidelines, because the FTC controlled the primary channel
to institutionalize the new definition: the channel of administrative
adjudication. The Commission could enshrine its own unfairness
definition in its own adjudicatory rulings, which, if reasonable,
would receive deference and endorsement by higher courts. And, in
fact, the 1980 Unfairness Statement quickly became the touchstone
for determining the scope of FTC unfairness authority. Within a
year, the new unfairness statement was applied in Horizon Corp.,**
and courts later upheld the 1980 Unfairness Statement criteria.?®
In 1994, Congress largely codified the 1980 Unfairness Statement as
law.?®® This brief recounting of the history of the FTC’s unfairness
policy reveals how nonbinding “interpretative guidelines” can
quickly become influential institutions.?®® In such cases, the forces
of institutionalization this Article focuses on take a back seat to the
direct channel of administrative adjudication.

More interestingly, introduction of a revised standard did not
foreclose the possibility that the earlier standard might maintain its
own identity.?®” That is, whereas the new standard might piggyback
on the institutional base of the old standard, the old standard might

263. Horizon Corp., 97 F.T.C. 464, 849-50 (1981).

264. See, e.g.,, Am. Fin. Servs. Ass’nv. FTC, 767 F.2d 957, 971-84 (D.C. Cir. 1985).

265. 15 U.S.C. § 45(n) (2000).

266. The purpose of such nonbinding guidelines is to interpret the statute. When strong
deference is required, owing to statutory language, the forces of institutionalization, as in the
federal unfairness setting, are less likely to be important for guidelines issued by the relevant
agency. Strong deference is typically given to agencies that have cease-and-desist authority
over their own statute. When little deference is required, institutionalization becomes a
potentially important factor in the influence of the document. The EEOC’s interpretations of
Title VII discrimination based on sex, religion, or national origin are examples in which
interpretative guidelines are given limited deference. The EEOC lacked cease and desist
powers under the Civil Rights Act, and for many years was even unable to bring suits under
the Act. Rebecca Hanner White, The EEOC, the Courts, and Employment Discrimination
Policy: Recognizing the Agency’s Leading Role in Statutory Interpretation, 1995 UTAH L. REV.
51, 66. However, the guidelines were quite prominent, as actions by employers following the
interpretative guidelines of the EEOC were given immunity and the EEOC had a
“gatekeeper” role in screening private suits. See, e.g., id. at 88-102, 107 (concluding the EEOC
has implied law-interpreting authority under the Americans with Disabilities Act, the Age
Discrimination in Employment Act, and Title VII); John S. Moot, Comment, An Analysis of
Judicial Deference to EEOC Interpretative Guidelines, 1 ADMIN.L.J. 213 (1987) (proposing that
courts defer to EEOC’s interpretative guidelines in certain situations).

267. A similar divergence is also possible for the merger guidelines; the fact that the states
had to bring merger cases in federal court made it much harder for two separate institutions
to be maintained than in the unfairness cases.
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still maintain its own institutional identity. The question of a
separate identity is of limited interest in the federal setting because
the new guidelines effectively replace the older guidelines for policy
and judicial purposes. However, the separate identity raises
interesting issues for state court rulings that interpret the unfair-
ness power created under “little FTC Act” statutes.

Michael Greenfield has investigated how a number of states have
relied on the FTC’s definitions of unfairness. About half of the states
have enacted “little FTC Acts” with language outlawing “unfair” acts
or practices, and most of these statutes direct the courts to give some
level of consideration to FTC and federal court interpretations.?®
Greenfield found that “most states pay lip service to the statutory
direction that they ‘be guided by’ interpretations of section 5 of the
FTC Act, but in fact they adhere to pre-1980 articulations.”*

Unlike with federal tribunals, a new federal unfairness policy
statement is not immediately a strong institution from the perspec-
tive of the state courts. Thus, the influence of a federal unfairness
policy statement would change over time as the statement
strengthened—or weakened—as an institution from the states’
perspective. This process of institutionalization follows lines similar
to those discussed for the federal merger guidelines: the institution
would strengthen to the extent that the statements frame the
debates before the court, become more widely understood and argued
by the litigants, and ultimately become adopted in federal and state
court rulings. A substantial change to the federal guidelines, such as
the 1980 Policy Statement, would reduce the strength of the previous
institution—the 1964 Cigarette Rule’s Statement of Basis and
Purpose —because that guideline has been at least partially stripped
of the benefit it gets from the “consideration” requirement in most
state statutes. But such a revision does not imply the institution’s
demise; in fact, if the previous institution was strong and sufficiently
different, it might theoretically prevail over the newer standard. In
addition, most courts framed their choices as either the Cigarette
Rule or the Policy Statement, and did not treat these statements as

268. Greenfield, supra note 230, at 1896.

269. Id. at 1929; see also Bob Lipson, Unfairness in Consumer Protection Cases, WASH. ST.
BAR NEWS, May 2002, http://www.wsba.org/media/publications/barnews/archives/2002/may-
02-consumer.htm (discussing FTC unfairness cases at both state and federal levels).
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sources from which to derive a more independent definition of
unfairness.”™

Greenfield’s finding that most states remained moored to the
earlier FT'C’s Cigarette Rule and the apparent desire of the state
courts to use the entire statement, rather than its component parts,
support the idea that the Cigarette Rule remained an institution
separate from and actually in conflict with the Unfairness Statement
that superseded it in the federal arena. Apparently, old institutions
just do not die, and sometimes they do not even fade away.

C. Federal Sentencing Guidelines: Deinstitutionalization

The Federal Sentencing Guidelines present a fascinating case
when viewed through the lens of institutionalization or, more
accurately, deinstitutionalization. From their inception, until
relatively recently, the Sentencing Guidelines were binding on the
courts. In its 2005 ruling in United States v. Booker, the Supreme
Court declared the guidelines unconstitutional and effectively
remedied the constitutional infirmity by declaring that the guide-
lines would be discretionary rather than binding.?”* The framework
regarding institutionalization can usefully direct our inquiry into the
future evolution of sentencing law. Namely, the extent to which the
Sentencing Guidelines continue to influence the law—despite the
judicial fiat regarding deinstitutionalization—will depend on many
of the factors discussed throughout this Article.

Immediately following the Booker ruling, a heated debate ensued
as to whether legislation was needed to prevent sentencing decisions
from devolving into unprincipled, inconsistent rulings.?’2 Writing one

270. Greenfield and others have noted that many state courts would avoid discussion of the
Policy Statement—and the federal court cases applying that Statement. See, e.g., Greenfield,
supra note 230, at 1900. This phenomenon could be explained by the courts’ avoidance of the
problem of harmonizing two somewhat conflicting positions. Such treatment would be less
troubling if the courts believed they could mix and match the factors contained in each
statement. But, as Greenfield noted, the Connecticut Supreme Court seems to adopt—perhaps
disingenuously—both the 1964 Cigarette Rule and the 1980 Policy Statement. See id. at 1916.

271. United States v. Booker, 543 U.S. 220, 258-63 (2005). The Federal Sentencing Act
“gtill requires judges to take account of the Guidelines together with other sentencing goals.”
Id. at 223.

272. Justice Breyer, for the majority, recognized but discounted a dissenting Justice
Scalia’s “fears of a ‘discordant symphony,’ ‘excessive disparities,” and ‘havoc.” Id. at 263.
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year after the ruling, Douglas Berman and William Saxbe noted that
“the Booker decision does not appear to have radically changed
either the basic practices or typical outcomes in the federal sentenc-
ing system.... In short, a culture of guideline compliance has
persisted after Booker.”?”® To what extent is that general compliance
desirable? Is that level of compliance likely to continue? As Berman
and Saxbe also noted, “more time will be needed to assess Booker’s
full impact ... [it] has the potential to transform federal sentencing
law.”?"* Guideline institutionalization provides a useful framework
for understanding Booker’s influence or lack thereof.

1. Degrees of Deference

The Supreme Court declared the Sentencing Guidelines unconsti-
tutional. The remedy to that profound infirmity was modification of
the Sentencing Guidelines’ status under the law. If, however, the
courts continue to treat the guidelines as de facto binding, owing to
their institutionalization, the question then becomes to what extent
has the constitutional infirmity of the guidelines actually been
remedied. This question, of course, raises the central and somewhat
intractable issue that arose within the merger guideline set-
ting—namely, how to assess whether the courts are excessively
deferring to a nonbinding guideline system. As within the antitrust
context, the absence of a sufficiently delineated administrative law
doctrine of deference regarding such agency pronouncements
provides a fertile ground for the forces of institutionalization to help
shape the Sentencing Guidelines’ influence. Particular attention
must be paid to the extent to which the guidelines are imposed in a
manner that invites debate about the proper standard, or in a
manner that permits no discussion. .

Even if the guidelines are not treated as de facto binding, they will
invariably exert a powerful influence through framing the terms of
the debate. The majority in Booker noted that “[t]he district courts,
while not bound to apply the Guidelines, must consult those

273. Douglas A. Berman & William B. Saxbe, Perspectives on Booker’s Potential, 18 FED.
SENT. R. 79, 2005 WL 4652499, at *1.
274. Id.
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Guidelines and take them into account when sentencing.”?’* Towards
that end, examining the reasoning of courts that ultimately issue
sentences that are inconsistent with the guidelines is important.?™
For example, do the courts still apply the guidelines in the first
instance and then depart from them? Though departure from the
guidelines is important, the extent to which the courts allow the
guidelines to continue to frame their inquiry is equally as important.
Though most attention appears to focus on the district courts, the
appellate courts’ treatment of Booker must also be considered. As
Justice Scalia pondered in his dissent, “[w]ill appellate review for
‘unreasonableness’ preserve de facto mandatory Guidelines by
discouraging district courts from sentencing outside Guidelines
ranges?’?”" As with the merger guidelines, one must consider which
avenues of inquiry are stressed, or perhaps even precluded, as a
result of the guideline framework.

2. Private Party Incentives

The incentives of those before the court in sentencing cases are
different than in merger cases. In merger cases, the guidelines
address the courts’ consideration of the issues as to which party
should prevail on the merits. In sentencing cases, obviously, that
issue is already resolved. Defendants have every incentive to
vigorously argue whatever can assist in their sentencing hearing. In
a merger case, by contrast, the guidelines’ nonbinding posture
results in a situation where it is unclear if it assists the private party
to directly clash with the guidelines themselves, rather than to side-
step or distinguish how they are applicable.?™

3. Expertise

The merger guidelines’ express purpose was to enhance consis-
tency in the application of the law. The guidelines also reflected the

275. Booker, 543 U.S. at 264.

276. Id. at 305 (Scalia, J., dissenting) (noting “the (oddly) surviving requirement” that the
sentencing courts must articulate “the specific reason for” departure from the Guidelines).

2717. Id. at 313. .

278. The government’s incentives also differ here. For example, the Federal Sentencing
Commission, not the federal prosecutors themselves, generate the Sentencing Guidelines.
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considered judgment or expertise of those in power when they were
promulgated, and of those perpetuating them. The merger guide-
lines’ implicit purpose was to share agency expertise regarding what
is often considered to be an extremely technical area of law—a
perspective that has become more commonplace as the role of
economics within antitrust has become more pronounced. By
contrast, the primary justification for the Federal Sentencing Reform
Act of 1984, which established the Sentencing Guidelines, was
more clearly focused on the inequities that were perceived to arise
from the inconsistency characterizing criminal sentences.?®®
However, a strong line of criticism emerged in the wake of adopting
the Sentencing Guidelines that forcing sentencing into an artificial
framework—epitomized by the sentencing table itself—would result
in injustice from the lack of flexibility, when at one time such
injustice had been attributed to the presence of too much
flexibility.” Consequently, despite the absence of recent precedent
in which sentencing was discussed, one could imagine the courts’
feeling better able to step more quickly into that role than would be
the case with regard to antitrust.??

Using my theory of guideline institutionalization as a prism
through which to view the Sentencing Guidelines does not yield any
easy answers regarding how the law should or even will develop.
However, it does identify the factors that society needs to consider
when charting its future course. And, more importantly,
institutionalization clearly indicates that the conversion of the
Sentencing Guidelines from binding to nonbinding constitutes only
the first in a series of decisions that society will need to make.

279. Pub. L. No. 98-473, 98 Stat. 1987 (codified as amended in scattered sections of 18
U.S.C. & 28 U.S.C. (2000)).

280. Booker,5431U.8. at 305 n.3 (Scalia, J., dissenting) (noting that the Guidelines included
policy determinations regarding past sentencing practices).

281. See Daniel J. Freed, Federal Sentencing in the Wake of Guidelines: Unacceptable
Limits on the Discretion of Sentencers, 101 YALEL.J. 1681, 1683 (1992) (noting that guidelines
must allow for some discretion).

282. Booker, 543 U.S. at 290 n.11 (Stevens, J., dissenting) (noting numerous district court
judges whose hostility to the guidelines was well known).
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CONCLUSION

Since the introduction of merger guidelines in the 1960s, antitrust
guidelines have proliferated. The federal antitrust agencies have
promulgated guidelines addressing, among other topics, the licensing
of intellectual property, collaborations among competitors, interna-
tional operations, and the health care industry.”®® Moreover, the
antitrust agencies frequently receive requests for the promulgation
of still more guidelines. Most recently, there have been additional
calls for the antitrust agencies to devise guidelines regarding
standard-setting practices® and slotting allowances.?® This in-
creased reliance on guidelines has also been mirrored in other
regulatory arenas.’®

The merger guidelines provide an ideal setting for assessing the
nature of judicial reliance on administrative agencies. The merger
guidelines have persisted in varying forms for nearly four decades.
During that time, they have encountered substantial changes in
political and social climates, the role of economics, and administra-
tive law standards.

My analysis of the history of the merger guidelines and merger
rulings shows that the courts have ceded significant responsibility
to interpret the law to the antitrust agencies. I attribute this
unfortunate development to the merger guidelines’ institution-
alization, which allowed them to acquire influence that extended
beyond the persuasive power of their ideas. The process of institu-
tionalization resulted from the convergence of many factors and
evolved over time. Several of the key mechanisms that promoted or
sustained the process of institutionalization were a relative lack of
controlling authority and an ambiguous level of deference owed the

283. See Bureau of Competition, Fed. Trade Comm’n: All Bureau Guidelines, http://www.
ftc.gov/be/beburguidelines. htm (presenting all FTC/DOJ antitrust guidelines) (last visited
Nov. 25, 2006).

284. David A. Balto & Daniel 1. Prywes, Standard-Setting Disputes: The Need for
Guidelines, http./www.ftc.gov/os/comments/intelpropertycomments/baltoprywes (last visited
Nov. 25, 2006).

285. FED. TRADE COMM'N, REPORT ON THE FEDERAL TRADE COMMISSION WORKSHOP ON
SLOTTING ALLOWANCES AND OTHER MARKETING PRACTICES IN THE GROCERY INDUSTRY 6667
(2001), available at http://fwww .fte.gov/os/2001/02/slottingallowancesreportfinal.pdf.

286. Anthony, supra note 214, at 1316 (“[Ijt is manifest that nonobservance of APA
rulemaking requirements is widespread.”).
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promulgating agencies. As the guideline institution strengthened, its
direct effect was augmented through more subtle mechanisms of
influence, such as framing.

The evolution of the guidelines themselves has consistently been
one of including greater flexibility and analysis of more factors. It
must be recognized that, just as the guidelines require flexibility, so
too the interpreters of the law and of the guidelines themselves
require flexibility. Excessive reliance on the letter of the guidelines
constitutes a violation of their spirit.





